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THE AMERICAN RESOQURCE

July 10, 2002 .-

The Hon. Marianne L. Horinko, Assistant Administrator

Office of Solid Waste & Emergency Response
5101T
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Washington, DC 20460

- RE: Comments in Response to USEPA Final Rule,
“Hazardous Waste Management System; Definition
of Solid Waste; Toxicity Characterlstlc” 67 Federal
Reglster 11,251 (March 13, 2002)

Dear Assistant Administrator Horinko:

Attached are National Mining Association's (NMA's) comments prepared in response to.
the Environmental Protection Agency’s (EPA’s or Agency’s) March 13, 2002, direct final rule,
“Hazardous Waste Management System; Definition of Solid Waste; Toxicity Characteristic” 67
Federal Register 11,251 (March 13, 2002). The final rule modifies the regulatory definition of

. solid waste under the Resource Conservation and Recovery Act (RCRA) and was promulgated’

“in response to vacaturs ordered by the United States Court of Appeals for the District of
Columbia Circuit in Association of Battery Recyclers v. EPA 208 F.3d 1047 (D.C.Cir.2000) -
(“ABR”)." 1d. at 11,252. In the preamble to the final rule, EPA announced that it had “decided to
undertake a- separate future rulemaking to propose additional revisions to its current recycling
reﬂulatlons Id. The agency invited mput from interested parties concerning that future EPA
rulemaking. :

NMA supports the March 13 rulemaking as an essential, albeit initial, step in bringing the
regulatory definition of solid waste into conformance with opinions of the U.S. Court of Appeals

for the D.C. Circuit in ABR and AMC v. EPA 824 F.2d 1177 (D.C. Cir.1987) (“4MC I"). Because

the March 13 rulemaking is only a first step, NMA also supports the agency’s announced
intention of conducting further rulemakmg to modify existing recycling regulations so as to
encourage “increased reuse and recycling..., better resource conservation, and 1mproved materials
management overall.” 67 FR 11252. NMA shares these goals and urges the aoency to act with
despatch on the necessary rulemaking. -
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NMA emphasizes that, in light of the D.C. Circuit’s decisions in AMC I, ABR, and
American Petroleum Institute v. EPA 216 F.3d 50 (D.C. Cir. 2000)(“4PI II"); it is essential that
EPA adopt a broad approach to modrfymg the regulatory definition of solid waste. In the wake of
these cases, EPA is obhgated to craft a regulatory definition of solid waste that recognizes that
RCRA does not apply to the numerous materials generated and used by the primary mineral

- processing industry for the materials’ mmeral acid, water or other values. These materials are not
“abandoned, disposed of, or thrown away” and thus smce they are not dlscarded they are not
subj ect to regulauon under RCRA. o

To conform to the above D.C. Crrcuit holdmgs 1t is necessary that the upcomlng
rulémaking adopt the “in use” paradigm descrrbed »'j he
* rulemaking is to achieve its goals of encoura reuse and recycling, better resource
conservation, and improved materials manag the rulemakmg must avoid previous
rulemakings’ mistakes of focusing too narrowly.on a single term in a court opinion, such ‘as
“immediate” in AMC I, or “continuous 1ndustr al process” in ABR.

N

Further, “in use” is not a concept that can 1og1cally or appropriately be conﬁned to the use
orreuse of a matenal within a single 1ndustry facility or mineral sector. ' If the regulatory
definition of solid waste is to accord with: the. ute: and the case law; then the upcoming
rulemaking must also recognize that the 1n use! paradlgm mcludes shipments of materials from

“one industry facility to another industry facﬂlty, whether or not the facilities are in the same or -
different mineral sectors (e.g., copper, lead ‘Zine, prec1ous metals) and whether or not the
facilities are owned by the same entlty I :

NMA looks forward to working w1th you and your staff durmg the course of the .
upcoming rulemaking. If you have any qu
not hesitate to call me at 202/463-9782.

Roderick T. Dwyer -

Enclosure

cc (w/enc)
Ms. Elizabeth Cotsworth Drrector Ofﬁce of Solid Waste
Mr. Robert Dellinger, Director, Hazardous Waste Identlﬁcatton DIVISIOH OSW
‘Ms. Charlotte Mooney, Chief, Generator & Recycling Branch, HWID, OSW
Ms. Ingrid Rosencrantz, Generator & Recychng Branch, HWID , OSW -
. NMA Solid Waste Subcommittee




NATIONAL MINING ASSOCIATION’S RESPONSE TO
' UNITED STATES ENVIRONMENTAL PROTECTION AGENCY’S FINAL
RULE, “HAZARDOUS WASTE MANAGEMENT SYSTEM; DEFINITION OF
* SOLID WASTE; TOXICITY CHARACTERISTIC,” 67 FED. REG. 11,251
(MARCH 13, 2002)




L INTRODUCTION
The National Mining Assomation (“NMA”) is the mdustry association
- representing the producers of most of the nation s coal metals, industrial and agncultural /
minerals; the manufacturers of mining anc_l mirie_r_al pr,ocessing‘machinery, equipnient, and
- supplies; and the engineering and consulting ﬁrrris, financial institutions and other ﬁrms
| serving the coal and hard rock mining industry -'fhese comments are submitteci ir1
response to the Final Rule issued by the United States .Env1ronmental Protection Agency
B (“EPA” or “the Agencyf ) entitled “Hazardous Waste Management System; Definition of

‘ Sohd Waste, ToxiCIty;Charactenstio,?? 67Fed ‘ﬁR‘e&g.l 1 1,25 1; (March 13, 2002) (“ABR

- Rule”).

As the Agency is aware, NMA’s iriterest in,the»regulatory definition of solid
waste, the primarysubj ect matter of the ABR Rule, dates back to the adverlt of the RCRA
- program. In the wake of Association of Battery Recyclers v. EPA 208 F.3d 1047 O.C.
Cir. 2000) NMA beheves thatit is time finally — for EPA to crafta regulatory
deﬁmtion of solid waste that reﬂects the hm_its on EPA’s jurisdiction established by
Congress'in'RCRA. NMA also believes that such a regULatory definition must respect
RCRA’s statutory mandate, ie.; EPA must not attenipt to use definition of solid waste |
rulemakings to expand RCRA’s authority over;iroduct‘s, ‘which are not “discarded” and -

therefore not srib_ject to EPA’S RCRA jurisdiction.

. CONCLUSION
In the wake of ABR s rejection of EPA’s regli[atory definition of solid waste as it
applies to the m'ining and mineral proeessingr industry, EPA must adopt the Mineral

Processing “In Use™ Paradigm described below.for the mining and mineral processing




"~ industry.! Under this paradlgm, matenals produced from mmeral processmg operatlons .
-remain in use in the pnmary metals productmn industry 1f they are reused for thelr
: rﬁinergl, acid, water, cyanide or other values in primary metal production operations.

ThoSe ﬁ;aterials are notiaband‘oned, disposed of or thrown away, and thus nét dié;:a;ded

and nét solid wastgs under RCRA. A révised regulg-tory df;ﬁnition of éolid waste fhat -

properly limits EPA’s ‘RCRA jurisdiction \;vill also do much to er;c_ourzige fesoprce :
cqnservatioﬁ and .r.ec'overy, one of the primary goals 6f RCRA

NMA emphasizesthat whatevér gengralsclrlanges .are'proppéed by EPA regarding
its regulatory definition of solid waste, ABR requires that for the'mgteriéls at issue in ,
ABR, i.e., materials produced from mmeral processmg operatléns and reused in the
primary metals productlop mdustry, the Mmeral Processmg “In.Use Paradigm be used
as the basis for arevised rule. Asa resglt, EPA’s rul_emakitig t‘_‘m;Stnclarify_ that such
materials do not fall within fhp categories of “secondary mgterialsf’ ;;revious)ly found in
EPA’s regulatofy definition of sohd waste, i.e., they are not “by-bfoducfé,” “studges,” or
“spent materials,” and the"opel:ratic-nis in which fhey are reﬁs‘é_d are pﬁmary m_étal |
production operatic;ns, .no‘t “r¢clatﬂati§n.” |
Fiﬁally, at least in"the case of mateﬁals produéed and reuéed m the primary

mineral -‘progessin_‘g_ industryé E:PA must évo_id aﬁ unla\';&{fully narrow appfoach - éuch as
‘oné basg& on a,"'conﬁnuopé indu‘s_tn'al prdcgés" concept or a variant thereéf - ;0 the
regulatory deﬁnitipn of solid'vx-/ast,e. To do otherwise would be to misread the ABR
decision as badly as previous misreadings of the term “immediate" in Ameficén Mining

" ‘Congress v. EPA , 824 F.2d 1177 (D.C.Cir;1987)("AMC .

'Tn these comments, the terms “primary metals productlon 1ndustry is used 1nterchangeably w1th ‘mining
and mineral processing industry.”




1L DESCRIPTION OF NMA MEMBER OPERATIONS |
Since long before RCRA, miners in theUnited 'S'tates have tried to maximize the
recovery of valuable mirrerals from the ore they mine from the earth. Given'the
extractive tiature of the industry, and the manv fons of material that are irioved every day,
the volumes of matenal used as feedstock in pnmary metals productlon is far greater than
other industries. All the mrnerals in the ore cannot be recovered ina smgle product1on
* process. In trying to maximize recovery ofmineral values, the primary mining and
mineral processing irldustry retains and uses valliable’ mineral-containing material in a
seriés of ongoing production operations o
This goal was recogmzed by the D.C. C1rcu1t in AMC [
In the mining 1ndustry, rrmary metals productlon mvolves
‘the extraction of fractions of a percent of a metal froma
complex mrneraloglcal matnx (i:e., the natural material in
which minerals are embedded) Extractlve metallurgy
proceeds incrementally. Rome was not built in a day, and
all metal cannot be extracted in one fell swoop. In. .
consequence, matenals are reprocessed in order to remove
as-much of the pure metal as p0531ble from the natural ore
. valuable metal- bearmg and mineral -bearing dusts are
oﬂen released in processing a pamcular metal. The mining.
facility typrcally recaptures, recycles and reuses these
dusts, frequently in productlon processes different from the
one from which the dusts were ongmally emltted
AMC I 824 F. 2d at 1181. The Umted States mmmg mdustry s efforts to reuse all
valuable materrals are consrstent wrth and further RCRA S resource recovery goal
A, Primary Copper Productioh. o
‘Using the copper sector as aﬁ»e’xarnple, ore is used as raw material in
“pyrometallurgical” production sedueﬁees in copper mills and smeltlng furnaces or in _

' “hvdrometallurgical’:’ copper heapleaching' and solvent extract:ion/elec’trowinning




oﬁerations (“SX/EW™). At virtually every step of the production operations, materials ‘7
with substantial value are generated other than the ‘fpfoduct” produced ‘By that production
operation. . |

Copper-rich materials, includiﬁg furnace refractory brick, acid plant ‘sol.ids, dusts
and ashes, and “off-spec” copper anodes, are then used as féed‘stock,in';)ngoin'g copper
production. If the materials that are generated by p‘rodﬁction Steps contaiﬁ ;o‘t.her valuable
minerals, e.g, gold, silver, léad or molybdenum, they are sent to other types of primary
metai producﬁoﬁ operations for use as feédsto;:i{.

. As anothe_r example, acid streams from copper mineral proceésing 'operatioﬁs .
(Which inlzlndditibn to their acid value may cont-afm substantiél copper value) are
-rec;i_gculated for use in coinper héap leach production. These materials are gene;ated frém,
rer’fflain part of, and are beneficially used i_n ongoing _coppér primary mining énd mineral
pré‘cess-ing industry‘produétion operatiéns.

B . Primary '_Prec;loustMetal's Production.
| In precious metals primary metal production, theré are many examples of reuse
and r_ecox?ery‘of’ metal and other values. These examples include:
Dore slag. As it cools and hafdens, molten dore has gttached toJit a metal-bearing
slég. That slag is broken off, gathered, and then processed for gold reco{fery by b\e'in'g
ground and lea;:hed in tanks ébntaining'a cyanide solution. The reSulting gold—ﬁch slurry
1s sent to a carbon-in-leach (“CIL”) circuit where it is.mixedAwith other gold-bearing

slurries.

Baghouse.dust. Gold-bearing dusts generated in induction furnaces as part of the

préecious metals smelting process are captured, collected’ and stored. These gold—bearing
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dusts can be-smelted on site, but frecjuently are sent in sealed barrels to an off-site -
mineral processing facility that.recovers the gold values by smelting.

Scrubber residues. These gold-bearing dusts and sludges are sent to a carbon-in-

leach (CIL) produetion circuit for recovery of the metal values. - -

- Retort cooling water. Water is used to cool and condense retort gases. In doing
so, the water picks .upAmetal values. ‘Th¢ water. is sent to a CIL production circuit both to

- recover these metal values and to use the water itself in beneficiation operations. -

Non-contact cooling water. Cooling w\aterf that has not picked up metal values is
itself still a valuable material. It can be +and is - reused in various places throughout the

facility.

IV. ABR DECISION.
| | On May 26, 1998, EPA 1ssued the so—called “Phase IV Rule,” 63 Fed Reg
28,556 May 26, 1998), Wthh substantlally modified the federal regulatory deﬁnltlon of
. solid waste as it apphed to the mmmg and ‘mineral processing. 1ndustry EPA’s Phaee v
Rule fundamentally altered the federal regulatory deﬁmtlon of solid waste as it appiled to
_ what EPA described as secondgry mgt_enals that were stored prior to their reuse in
mining énd‘ mineral processirig industry\production operations, - Under the “Phdse IV
Rule,;’_storege of such materials was subject to full RCRA Subtitle C regulation, unless
the terms of a “eonditional exelusion*” were met. Among other things, tﬁe conditional
exclusion essentially forbade land storage of MPSM.

| NMAchal’leng‘e‘d on a number of grounds EPA’S “conditional exolqsion” and its
'»full Subtitle C regulation of MPSM stored on the land. NMA orgued that EPA’s new

-approach was unlawful because it relied upon a greatly expanded EPA iﬁterpretation of




- its RCRA Junsdlctlon and that EPA had exceeded its statutory authority by regulatmg
matenals that were not “dlscarded” and thus not “solid wastes” Sllbj ect to regulation
: under RCRA.

Explammg its earher rulmg n AM CI, the ABR Court found that “Congress -
clearly and Unambiguously expressed its intent that ‘vsolid' waste’ (and therefore EPA’s
regulatory authonty) be 11m1ted to matenals that are discarded by virtue of being dlsposed
of, abandoned or thrown away ”-ABR at 1051, 01t1ng AMC I at 1190. The ABR Court
stated that  “the Courti in AM cI set aside EPA’s rule because secondary matenals which
are treated prior to recychng cannot be cons1dered dlscarded 1f they are reused wrthm an’

| ongomg industrial process 824 F:2d at 1182 ” ABR at 1054 The ABR Court also
stated that "under RCRA, material must be thrown away or abandoned before EPA may
conSIder it to bea ‘waste. ” ABR, at 1053. |

Rejecting the analytical underpinnings of EPA’S Phase .IV Rule, the ABR ‘Court‘
said that ‘;{S]econdary‘ rnaterials destined _for recycling are obviously not of that sort [i.e.,
not disposed of, abandoned or thrown away]. Rather than -throwing those materials away,
the producers save them rather than abandomng them the producer reuses them ” ABR
at 1051 The Court added that “material stored for recychng is plainly- not” thrown away
or abandonedf ABR, at 1053. Ina part1cularly harsh repudiation of EPA’s position, the -

- Court stated that “theAM CI 'court stressed, again and again,-that it was interpreting
discarded to 'mean what it ordinarily means. To say that wh_en something is saved it is
‘_ ;thrbwn away 18 ane_xtraordinary distortion of the English language.” [d

In ABR,_the Court also rej ected EPA’s “imrnediate reuse” test in the P:hase' v

Rule, under which EPA classified a material as discarded unless it was “immediately




reused.”_ 'In-citing the AMC T oninion as ‘snpporr for striking down rlxis test, the ABR
Court said that “[n]othing here about saved materials being transformed into,disezi_rded :
‘ materiars unlese they are plzrced baek 'inro the production process forthwith.” Id

| Fmally, the ABR Court ‘ex;‘)resslyvrejected*EPA’s claims tnat ,Amerz;can Petroleum
VInstztute V. EPA 906 F.2d 729 (D.C. Cir. 1990) (“API ") and Amerzcan Mmmg Congress
v. EPA, 907 F.2d 1179 (D.C. Cir. 1990) (“AM cmr) “sharply hrmted” the holdmg n
AMC 1. ABR, at 1054, 1055. Among other thmgs the Court stated‘that

" The point of AMC II; and for that matter API is that once
material qualifies as “solid waste” [footnote omitted]

. something derived from it retains that designation even if it
might be reclaimed and reused at some future time. In
contrast, the Phase IV ule seeks to regulate materials that
arenota by—produet of sohd waste, but a direct by-product

~of mdustnal process. - : :

-ABR, at 1056.
In the relief granted to NMA, the ABR Court ordered the following:

EPA must define solid waste in accordance with this
opinion. The parenthetical (except as provided under 40
-C.F.R. § 261.4(2)(17)) to the second sentence of 40 C.F.R. -

§261.2(c)(3) through which EPA purportedly expanded its
~ regulation of mineral processmg secondary materials, is
therefore set aside. : :

ABR. at 1060.

V.  APIII DECISION |

In American Petroleum Institute v. EPA, 216 F.3d 50-(D.C.Cir.2000) (“API iy,
A‘ the D.C. Circuit struck down the por’rron of \‘t‘he"rule at issue thaf declined ‘t'o exclude oil-
' 4bearing“wasteweter fromthe reéulatorjy de'ﬁnirion of eolidwas_te becanse EPA had failed

to engage in the “reasoned deeisionrneking” required under the Administrative Procedure




Act. The APIII Court cited ABR for the proposition that “EPA cannot regulate as solid‘
waste secondary material destmed for reuse as part ofa contmuous industrial process that

is therefore “not abandoned or thrown away > APIII at 9, citing ABR at 1056. The Court

- added that “legal abandonment of property is premised upon the intent-to abandon, which

requires an inquiry into facts and circumstances [citations omitted].” Id. at 13, 14
(emphasis added).

In the factual context of API II, however, the Court saw a legitimate dispute over
how the primary treatment of oil-bearing wastewater at issue should be ’classiﬁed: “Ulsit
"sirrlply astep in the act of discarding? Or is lt the last step ina produetion'process before
~-discard?” API I, at5. The Court determmed that EPA had not explalned its decision
that the oil bearing wastewater was dlscarded and therefore vacated and remanded
EPA’s decision that declined to exclude orl—bearing wastewater destined for primary
tréatment from the regulatory define.

'VI. . THE MINERAL PROCESSING “IN USE” PARADIGM
Al EPA’s Prior. Paradlgm
EPA’s regulatory definition of solid waste as adopted in 1985, and as expanded in
the Phase IV Rule was based: generally on the followmg EPA paradlgm
" Industrial operations produce primary products-(and
something EPA referred to as “co-products”), which are not
subject to RCRA regulation. All.other materials produced
from an industrial process were “secondary materials,”
which EPA saw as subject to its jurisdiction under RCRA,
unless EPA had adopted a speerﬁc regulatory exclusion or
exemption.
This approaeh greyv out of EPA’s mistaken contention, as expressed in its 1985
regulatory preamble, tlra_t "‘We [EPA] read the statute to state that hazardous

secondary materi‘alsrbeingrecycled are wastes, and that we ordinarily have




| jurisdiction to regulate most ‘rec'yeling activities involvinf‘_.’r,,t_hese materials.” 50
| Fed. Reg 615, 617 (January4 1985)
. The ABR de01s1on is a total rej ectxon of this EPA paradlgm and EPA’s pnor view
~ ofits junsdlctlononder RCRA. In ABR, the Court r_elterates AMCI’s admon_mon that - .
RCRA mandates that only materials .that_ are “abandoped,, disposed of,\ or throWn away”’ -‘_ .
'are discarded and thus subject to EPA;s “hazardous v;raete” juriédictiom EPA must
abandonv its earlier overbroad pa;adigra, ar;d',adol)'ta far more restructured :view o"f _its
juﬁsdiction under RCRA. |
B. The Mineral Processing “In-Use” Paradlgm. |

In the wake of ABR EPA must adopt anew paradlgm for the regulatory deﬁmtlon V‘
of solid waste as 1t,app11es to mining and mmera} processing operations. ,Wlth regard to
materials produced from primary mineral processing production operations that are _no_t
“primary products” or “co§products” i_n‘E;PA’s I;riof lexicon, the only relevant question.

Aiunder ABR in determining whether such a material is-a solid Waste is whether the material
1s still “in use” and therefore stﬂi part of prima;y metals production operations, or iﬁstead
the material has crossed an imagirjlary\ ﬂin’e of discard’,’ and is now abandoned,_,beiﬁg
disi;osed of, or being thrown a;;vay.,;m making‘thisj determination as to whether a ma'teriaI
is still “in use,” EPA must under_ API Il evaluate the’ intenf of a mineral pfoeessing

‘ facility to'use fhat materiale vereds.to ab‘andoniiit dis;.)o’se.ofit‘ or'lth‘roev it a\;vay.

This analysis is referred to as the Mmeral Processmg “In Use Parad1gm Ifa
materlal has not crossed the 11;nag1nary line of dlscard referred to above EPA has no
RCRA juri'sdiction over the material—or the pnmary metals production operations using
the materiai, and the material and such operat;Ons caxmo't' be fegulated under Subtitle C of

RCRA. Regardless of the position EPA takes ‘with other indostries, the D.C. Circuit’s
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ABR opini,on and analysis mandates that this Mineral Processing “In Use” Paradigm must
be applied to mining and mineral pi*ocessing'/operations |

C. Materials “In Use” in the Prlmary Metal Production Industry Are Not
“Wastes” Undergomg “Reclamatlon.” '

- In implementing th1s Mmeral Processing “In Use” Paradigm, EPA must.reeognize

that materials generated from primary mineral processing industry production operations

'used for their mineral values in primary metals production are not “wastes” “recycled” in

“reclanlation” operations. 40 C.F.R. § 261.1 (c)(4). Instead, they are feedstocks used in

'ongomg pnmary metals productlon operations. As such, they and the productlon

operatlons m Wthh they are re-used are not subject to EPA’s RCRA ]unsdlctlon

D.. Ma.terlals “In Use” in the P‘rimary Metals Production Industry Are" Not
 Property Categorized as “By-Products,” “Sludges” or “Spent Materials.”

 Materials produced from mineral pr_ocessing operations and used for their acid,
mineral, or water \/alues in primary metal production operations are not “by—products ”

sludges or “spent. matenals . 40 C.F. R § 261 1 (c)(l) ), (3), as these terms are

. deﬁned in BPA’s regulatory definition of solid waste. Instead, they are products/raw

materials/ feedstocks used in ongomg mlmng and mmeral processing operations. The
three regulatory categones = by~products ” “sludges™ and “spent materials” should
be ehmmated for materials that are “in use” in mineral processlng operatlons Pursuant
to the ABR demsmn, EPA’s ﬁnal rule should be clear that these regulatory eategones do
not apply to matenals that (l) are generated in mmeral processing operatlons and (2)

continue in use in metals and minerals production.
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VII. IMPACT ON PRIMARY METALS ‘PRO‘DUCTION OPERATIONS

A Imphcatlons of the Appllcatlon of the Mmeral Processmg “In Use” Paradlgm
-in the Prlmary Copper Sector, -

Usmg the copper sector as an examg)le, a number otf ‘materials produced from
copper mi_neral processing production of)e_rat,ions are reused for their miherat, acid, water
or other values in pnmary copper production operattions. "Valu/able eoﬁperfcohtaining '
materials, including reverts, cobt)le', eeid>pléht solids, dusts, ashes, furnace refractory- ;
brick, and “off-spec” copper anodes,.are‘ used as feedstock in'various primary copper
'pr_oduetion operations. Moreover, aeid '.s\treams when used in heap leaching operations;
stored prior to leaching operations; and when used aspart of on-site Operatforts are also
“in use.’; 'Und-er the .Mine‘ral Proeessing»f‘In Use” Paradigrn all of these mztterials are in

' use and these mzttenals end the productlon operatlons in whlch they are used are not:
| subJect to EPA RCRA Subtitle C ]unsdletlon | |

B. The Mineral Processing “In Use” Paradlgm Should be Substltuted for EPA’s
Term “Continuous Industrlal Process” As Used in the ABR Rule.

In the ABR Rule, EPA states that:

For materials undergoing reclamation, in the proposed rule
we expect to request comment on how interested parties
would distinguish matenals that are discarded. from
materials that remain in use in a continuous industrial
process and anticipate proposing a deﬁmtlon of continuous
lndustnal process

67 Fed Reg 11 252 As stated above under ABR all matenals generated from mmeral
- processing operatlons that are used for thelr metal acxd or water value n the mining and
mineral processing ‘mdustry are not subject to EPA’S RCRA ]unsdletlon. . They remain

“in use” under the Mineral Processing “In Use” Paradigm and have not crossed the “line

of discard.” In the mining and mineral processing industry, the Mineral Processing “In
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Use” Paradigm should subsfrmte for the “continuous indust'rialrpgrOCess’” concept :
discussed‘by EPA in the 4BR Rule.

NMA also cautions thar EPA cannot and should not rely on the yvord
“continuous” in kthe phrase “c0ntinuous irrdustrial process” to interr)ret the ABR opinion
~narrowly. In the ABR opiniorr; the DC Circuit cﬁticries EPA for violaitrng the j'udicial
admon’iﬁon thar “the'language_ of ‘arl.o’p‘inion is not always to be parsed as though we were
dealing with the language of a statdte.” [citations omitted]. In numerous places in the'
opirdoln',‘ the Court emphasizes that “ongoirrg’ > industrial processes are not subject to
, EPA’s RCRA Junsdlcuon See e.g. ABR at 1054, citing AMC 1,824 F.2d at 1182. If
EPA chooses to use the term “continuous productron or “ongoing productlon in rts
proposed rev1s1on to the regulatory definition of solid waste, the : agency must interpret -
these terms’ broadly, in the context of the ABR and AM cl oplmons to include.all ongomg |
productlon where materials produced from mineral processing operatlons remain m
use.” 3

C. Materials That Are Stored I;rior to Their Reuse in Primary Metals -
Production Operations Remain “In Use.” K

With regard to materiols stored prior to their reintroductiorr into ‘irrdustry .-
production operat‘ions,: these materials have not been discarded end, therefore, are rlor,
- wastes. The coritinued use of 'vz.rluaole marerials in ongoing nrinirrg and mineral
processmg industry productron‘ operatlons necessanly involves storage and accumulatlon
of these matenals Operatlonal constramts dictate what types of metal-beanng matenais -

can be 'used as feedstock to maximize the efﬁc1ency and productivity of pr’oduction units,
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and when and in _What arnounts, meaning that theserrraterials must 5e stored and
accumulated as part of their use.”

These materials nrust also be stored for other production—orierrted 1easons.
Certain niaterials, e.g., dusts, are periorllcally collected in large Volumes fronr production
units,‘ and then are used as feedstock over time in smallerincrements. The same is true of
Vﬁlmace bricks, whirc'h/are produced episodieally asa 'resultrof maintenance activities, and
then stored prior to being milled for relrrtroductiorl into the smeltirrg process.

Qtller materials are used in batolrproduc‘tions operations, and stored until that
production operation is performe(l. In. adclition, during shutdown periods, materials are |
stored. Finally, some materials must be stored pn'or to use in production operatlons to
| allow sampling. |

Moreover the method of storage under ABR mcludmg wlrether rnaterrals are
lstored on the land, is mrelevant to the- determmatron of whether a matenal remams in use’
in the primary metals production industry. EPA’s position that it “may treat sec'ondary
- materials\ as ‘discarded’ wherleyer'they leave the, production process and are stored for

'any'length of time.” ABR, at 1052 was tlre underlying principle of the'Phase IV Rule,
which was struck down by ABR The ABR Court also re] ected EPA’s “part of the waste
disposal problem” “test 7 Wh1ch EPA used to support 1ts prohlbmon on land storage

For all of the above reasons, EPA’S proposal regardmg the regulatory deﬁmtlon
of solid yvaste must reco gmze that the Mmeral Processmg “In Use” Paradrgm mcludes

materials stored prior to thelr reuse m‘prlma'ry metals productlon'Operatrons, 1r1cludes

% See footnote 2 in ABR, 208 F.3d at 1054, which discusses “how temporary storage can be a necessary
phase of reclaiming mineral processing secondary material” in the context of what is now Phelps Dodge’s
(the successor to Cyprus Amax ‘Minerals Company) reuse of copper-containing reverts.
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materials that are stored on the land and that these materials when stored are not subject
to EPA’s RCRA jurisdiction.

D. = Materials Remain “In Use” When Used at Different Metals Produetlon
Faelhtles orin leferent Metals Production Sectors.

Whether a material 1s used at the same pnmary metals productlon facxhty, ora

different facility, or in the same primary metals productmn sector, or a differerit sector, 18

irrelevant to whether a material remains in use in the primary metals production industry.

The ABR opinion expli’citly reco gni’zes that materials may move from primafy metals

' product1on sector to sector ABR, at 1053 1054. Therefore any EPA rulemaklng must
‘recognize that materlals produced at mineral processmg operat1ons and reused for their

 mineral, acuL water or other values, remain “in use” whether they are used at the same, or

different primary metals production facility and/or in the same, or different, primary

metals productlon sector

" E.  EPA’s “Toxnes Along for the Ride” Concept Is Inappllcable to “In Use”

Materlals in Prlmary Metals Productlon

- No “toxics along for the ride” ("TAR") analysis is relevant to whether a material

is in use in the primary metals production industry. The only relevant question is whether

material produced from mineral processing production operations is used (1) for mineral,

acid or water value and (2) in primary.met'als production operations.. Any TAR test for

: pnmary metals productmn operatlons Would be unlawful under ABR whlch reco gmzes

that if matenals are used for their mmeral a01d or water value'in ongomg pnmary metals

production operations, EPA has no J‘unsdlcuon, regardless of the concentrations of

. “other” constituents. : : , .

Moreover, as a practical matter, in the course of mining and mineral processing

operations, other constituents, i.e., other naturally occurring metals become concentrated
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in the materials produced l’mm primary metal production ope'r‘ations;‘ It 1s the existence
of elevated levels of other metals in these materiztls that make themv Valuable for use as -
feedstock in ongomg pnmary metal’ productlon operatlons They are not “‘toxics along -

for the ride,” but Valuable mmerals that contmue to be Valuable to ongomg product1on

operatlons . | , |

VIIIL. ADDITIONAL MODIFICATIONS REQUIRED TO EPA’S
" REGULATORY DEFINITION OF SOLID WASTE POST-ABR.

A. - EPA Should Modlfy the “Speculatlve Accumulatlon” Rules for The Primary
Metals Production Industry

- EPA should modlfy its “speculatlve accumulatlon rules for the mlnmg and

‘mineral processmg industry. NMA beheves that_ at some pomt in time matenal that is
: belng etored for use, if not used, ruay_ cross the liueof discard and beooiue abandoned or
disposed of. Given the 'oper‘ational fealitleé of themiuiug and \miuerul processing |
mdustry, however EPA’s current speculatlve aocumulatmn rules are too restnctwe
| NMA proposes that EPA adopt an approach 81mllar to Anzona The State of
Arizona applles a“75% reeycle within :one year provision to determine if the material is .
“destlned for recycling;” At that point, the' métexfial crosses. the imaginary line of _disc'ard
aud ﬂ‘IC material becomes a soli waste, eud 1is theu subj _ect to the RCRA_speculative
- ‘accumulation provisions at 40 CF ;R; "‘2-61(0)"(8).

. B; . Materials P_l;oduced From‘r“Miner-al Processing Operatlons That Are Used As
Substitutes For Products Placed On The Land Or That Are Used In

Products Placed On The Land Are Not Abandoned, Thrown Away Or
Dlsposed

Wh11e the matenals d1reet1y at issue in ABR were matenals produced from
mineral processmg operatmns that EPA had prev1ously classﬁied as: sludges_ and “by—:

products” that were bemg used n pnmary metals productlon operatlons that EPA
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improperly characterized as reclamation, the ABR opinion goes much further in terms of

its impact on EPA’s regulatory deﬁnitlon of solid waste. In’ the reliet‘ granted by ABR,
the Court states exphc1tly that “EPA must define sohd Waste in accordance wrth thls
oplmon g ABR at 1060, meanmg that EPA must adopt a regulatory definition of sohd
waste. cons1stent w1th the hrmted view of EPA’s ]unsdlctlon set forth elsewhere in the
ABR opmlon | o
Accordmgly, EPA’s definition of SOlld tvaste rulemakmg as rt regulates materials

produced from mineral processing operatlons that are ,used as substrtutes for products

placed on the land or are used in products placed on the land should be modlﬁed to"

'exempt these materials from EPA’s RCRA ]uI‘ISClICUOIL For example to the extent that

acids produced from mineral processing operations are used in products placed on the

—

land, the acids and the end products are not subject to EPA’s RCRA ]unsdxctlon
C. Materlals Generated In Prlmary Metals Production Laboratory Operatmns

That Are Reused Within The Industry For Their Acid, Mineral Or Water ~
Values Are Not “Abandoued Thrown Away Or Dlscarded ‘

: In the mmmg and mmeral processing mdustry, matenals are generated n mdustry

laboratory operatlons that are reused within the industry for their mmeral values,

‘including spent cupels from laboratories at gold operations._ When these 1aboratory

materials are reused in primary metals productiorl operations for their mineral values,
EPA’s revised regulatory definition of solid waste should state that such materials are-
excluded from EPA’s RCRA jurisdiction, regardless of whether EPA has previously

described such materials as “uniquely associated” or not.
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D. Use of Materlals From Other Industrial Sectors in Prlmary Metals
- Production. -

The mmmg and mlneral processmg mdustry can, and dees legltlmately use
matenals from ether 1ndustnal sectors for the1r mmeral acid or water value. By usmg
these materials in‘ primary rhetal-s ptoduetion operations, NMA members further the
statutory goals of lres'o\drce “eohservat‘ior_i ‘and“'resovdi‘ce ‘receVer“j,»r; Wheh sueh\materials are
' so used in pnmary metals ptoducts operatlons they are not “abandoned, thro:wn. away,er

dlSpOSCd of)” and the matenals and the productlon operatlons in whmh they are used are
~not subject to EPA’s RCRA Subtitle C juﬁsdietidn. EPA should amend its regulatory
 definition ef solid vtaste Sthhyﬂlé.lt such matetials are not eubj ect to EPA’S RCRA Subtitl'e )
' C jurisdiction. . | | |

E. Incidental Processing:

& \K}hethef ornot a thaterial gehetated from a @ineml pfoeeésing operation must

| undergo «so‘m’e‘ foftn: of ihinqr proeeseing to::t;acilitate lreuse is irrelevaht to the basic

' question ander ABR; i_'.é, is the tntent of the facﬂlty to relise the tnaterial, or is it rather to
aband'on; dispeee of, or throw away the rhaterial? Accordmgly, EPA’s revised definition
: ef sohid waste rulemaking s'houl‘d‘hle: ﬂefea‘r' that materials ﬁrddﬁced t;r‘o'm mineral
‘oineratidne hrocessihg that undergo ;rhinor: processmg to' factlitate reuee arevrtot subject to -

EPA’s RCRA jurisdiction.
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